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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

Sessions Case No. 99 of 2017 
U/s 302/34 of IPC 

 
GR Case No. 1654 of 2015 

 
     State  

 
- Versus – 

 
1. Sri Digambar Bakti, 
      S/O Moninath Bakti 
      Vill – Haleswar line Bagan 
      PO – Goroimari, 
      PS-  Tezpur 
     Dist. Sonitpur (Assam).  
2. Sri Dimbu Mudi, 
     S/O Malu Mudi 
     Vill – Haleswar line Bagan 
     PO – Goroimari, 
     PS-  Tezpur 
     Dist. Sonitpur (Assam).  
3. Sri Tani Gowala @ jani, 
     S/O Anu Gowala 
     Vill – Tezpur GhograHaleswar line   
     PO – Goroimari, 
     PS-  Tezpur 
     Dist. Sonitpur (Assam).  
                                                        ………….. Accused Persons. 

 
 

Present :     Sri A.K. Borah, AJS 
               Sessions Judge, 

                  Sonitpur, Tezpur.   
Appearance: 
 
For the State                   :      Sri Munin Chandra Baruah, P.P. 
 
 
For the accused               :     Sri I. Ansari, Advocate 
 
 
Date of evidence                :     24-07-2017,  19-08-2017, 
                                              11-09-2017 &  19-09-2017 
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1.  In this case accused Dimbu Mundi, Digambar Bakti and Jani @ Tani Gowala are 

put for trial for allegation of charge u/s 302/34 of the IPC.  

2.  The factual matrix according to the FIR, in brief is that on or 9.30 p.m. of 02-07-

2015 the informant’s son Saru Gosai was missing from their house. On 04-07-2015 the 

dead body of informant’s son was found under a pucca bridge situated near Kamarbasti. 

Hence, this prosecution case. The ejahar was filed by informant Sanatan Gosai before the 

I/C of Salonibari Police Out Post on 05-07-2015.        

3.  On receipt of the aforementioned FIR, the I/C of Salonibari Police Out Post after 

giving GD Entry dated 05-07-2015 forwarded the same to O/C Tezpur Police station for 

registering the case and took the charge of investigation. On receipt of ejahar, the 

Officer-In-Charge of Tezpur Police Station registered a case being Tezpur P.S. Case No. 

809 u/s 302/34 of IPC. After completion of usual investigation, the O/C Tezpur Police 

Station sent up the case for trial u/s 302/34 of IPC against the accused Dimbu Mundi, 

Digambar Bakti and Jani @ Tani Gowala.  

4. On being appeared the accused persons before this Court after hearing both 

parties, framed charge u/s 302/34 of the IPC against the accused Dimbu Mundi, 

Digambar Bakti and Jani @ Tani Gowala. Particulars of the charge were read over, 

explained to the accused to which they pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as seven numbers of 

witnesses. After completion of prosecution evidence, the statements of the accused are 

recorded u/s 313 Cr.P.C. All the allegations made against the accused and the evidence 

appears against the accused are put before them for their explanation where they denied 

the allegation and declined to adduce defence evidence.    

6.  I have also heard the argument put forward by the learned counsels of both sides.  

 

Date of recording of 
313 Cr.P.C                        :      09-10-2017 
 
Date of Argument              :      23-10-2017 
 
Date of Judgment              :      31-10-2017 

 
 

                              J   U  D  G  M  E  N  T 
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7. The point for decision in this case is that - 

(1) “Whether the accused persons in furtherance 

of their common intention, on 02-07-2015 at 

about 9.30 p.m. at night at Ghaghra Tea Estate, 

Haleswar line, under Tezpur Police station 

committed murder by causing the death of Saru 

GOsai and thereby committed an offence 

punishable under section 302/34 of the IPC?   

 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on record. 

9. PW 1 Sri Sanatan Gosai, who is the complainant of this case, and father of the 

deceased deposed that he knows the accused persons namely, Tani, Digambar and 

Dimbu. They are his co-villagers.  The incident took place about two years ago. On the 

day of incident, his son Saru Gosai was called by accused Digambar for manual work. At 

that time his wife Putul moni Gosai was in the house. On that day his son did not return 

back to home. As his son did not come back, they all the family members searched their 

son but could not find him on that day. After three days one Saturday, they came to know 

from some persons ( do not know their names) informed him that a deadbody was found 

under the Gabhoru Bridge, from the deadbody foul smell emitted. Accordingly, in the 

evening he along with his family members went to the said bridge and saw the deadbody 

of his son. Then he filed the ejahar. In the ejahar he put thumb impression.        

  In cross-examination, he admitted that at the relevant time the age of his son 

was 15 years. He used to work under the contractor.  On the day of missing of his 

deceased son he has been to garden duty. In the morning while he came to home his 

wife told him that his son was missing. In the next day morning, he has been attended 

his duty till Saturday. It was rainy season. The Gabhoru river was full of water due to 

flood. The deadbody of his son was recovered by police. The ejahar was written by police. 

Police mentioned the name of the accused persons in the ejahar. He has not seen the 

incident. On suspect, he filed the ejahar. He does not have personal knowledge about the 

occurrence. He did not state before police that his wife Putulmoni informed him that his 
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son Saru Gosai was called by accused Digambar for manual work.  He has no suspicion 

against the accused persons.  

10. PW 2 Sri Babal Gosai deposed before the court that his father has filed the FIR in 

the present case. He knows the accused persons namely, Tani Gowala, Digambar Bakti 

and Dimbu Mudi. They are his co-villagers. Deceased Saru Gosai was his younger brother. 

The incident took place about two years ago. On the day of incident, his mother told him 

that his younger brother Saru Gosai was called by accused Digambar for manual work. On 

that day at night a quarrel took place in between all the aforesaid accused persons 

namely, Tani Gowala, Digambar Bakti,  Dimbu Mudi and his younger brother in the house 

of Digambar Bakti. On that day, his younger brother did not return back to their home. 

They all the family members searched for him but could not find him for two days. On the 

third day after his missing, police informed them that a dead body was found under the 

Gabhoru Bridge, from the deadbody foul smell emitted. Accordingly, in the evening at 

about 5/6 p.m., he along with his parents went to the said bridge and saw the dead body 

of his younger brother. He also noticed cut injury on the head of his deceased younger 

brother.  Magistrate conducted inquest upon the dead body. Ext. 1 is the inquest report 

and Ext.1(1) is his signature. Next day his father lodged the ejahar. A scribe has written 

the ejahar as dictated by his father. His father put his thumb impression.         

In Cross-Examination he admitted that when his younger brother was missing he 

was not present at home. Next day he came to know from his mother that the accused 

Digambar called his younger brother to his house. On the day of missing, they informed 

the matter to the police. The scribe has written the ejahar and read over it to his father in 

his presence. During that time his father stated to scribe that on 02-07-2015 at about 

9.30 p.m. his younger brother Saru Gosai was missing from their house. He admitted that 

he stated to police that in the evening his younger brother Saru Gosai was missing from 

their house.    

11.  PW 3 Smt. Putul Moni Gosa, who is the mother of the deceased, deposed before 

the court that her husband has filed the FIR in the present case. He knows the accused 

persons namely, Tani Gowala, Digambar Bakti and Dembu Mudi. They are co-villagers. 

The incident took place about two years ago. On the day of incident, it was Thursday. On 

that day in the morning while she was at home her son Saru Gosai was called by accused 

Digambar for manual work and Digambar took him. On that day before that Tani came 
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and called her son to Digambar’s house for manual work but she rebuked him. On the 

relevant day as her son did not return to house in the evening they all were worried and 

she along with her family members and villagers searched him but could not find. They 

went to the house of the Digambar but Digambar said that he did not know whereabouts 

of her son. On Saturday, while they were searching her son somebody has told them that 

a deadbody was found under the Gabhoru Bridge, from the deadbody foul smell emitted. 

Accordingly, in the evening at about 5/6 p.m., she along with her husband and family 

members went to the said bridge and saw the dead body of her son. She also noticed 

injury marks on his face, lips etc. But she could not see the dead body of her son properly 

as she was fainted by seeing her son’s death. On Saturday, the day of recovery, the 

accused Dimbu has told her that today surely she will get back his son. Then she asked 

Dimbu how you know, but he again said that they will get their son.  

In cross-Examination she admitted that they informed the police station after 

recovery the dead body of her son. When Digambar called her son, herself and her two 

daughters were in the house. At the relevant time Saru Gosai was not at home. At night 

her son Saru Gosai returned to their house but after some time he again left the house.    

12.  PW 4 Sri Bikram Tanti stated that he knows all the accused persons. He cannot 

recall the date of incident but it was taken place on or about two years ago. Complainant 

belongs to their village. They heard that the dead body of the son of Putul Moni recovered 

under a bridge. Other than that he knows nothing. He was declared hostile.   

13.  PW 5 Poonam Mudy who was also declared hostile, stated that he knows all the 

accused persons. The incident took place about two years ago. Deceased Saru Gosain is 

his younger brother. Then he was declared hostile.  

14. PW 6 Dr. Sanjay Roy, stated that on 5th July, 2015 he was working as Sub-

Divisional Medical & Health Officer at Kanaklata Civil Hospital, Tezpur and on that day, at 

about 2.20 P.M. he performed post-mortem examination, on the dead body of Saru Gosai, 

male, 50 years, S/O Sonaton Gosai of village Holleswar line, Kamarbasti, PS- Tezpur, in 

reference to Salonibari GDE 107/15 dated 04-07-2015, on being escorted and identified 

by UBC 449 Sahadev Das and Badal Gosai, S/O Sanaton Gosai and found the following: 

External appearance. 

 A partially decomposed body with pealling of skin. Whole body swollen having 

injuries in head and face.   
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1. Lacerated injury of scalp in occipital region size 9 x 3 x 3 cm.  

2. Depressed fracture of skull left side  

3. Lacerated injury, brain matter which comes out.  

4.  Lacerated injury of face left side below eye.  

   Other organs are healthy.    

    All the injuries are antemortem in nature.  

OPINION  

     The cause of death is shock due to injuries as described.   

  Ext. 2 is the Post-mortem report and Ext. 2(1) is his signature and Ext. 

2(2) is the signature of Joint Director of Health Services, Sonitpur, Tezpur Dr. Juri 

Bhattacharyye.  

15. PW 7 Omar Faruk, stated that on 04-07-2015 he was working at Salonibari Out 

Post as Incharge. On that day, he received an telephonic information from one unknown 

person that a dead body was lying under the bridge of Kamarbasti. On receipt the said 

information he has made GD entry No. 107 dated 04-07-2015. Thereafter he along with 

ASI Dhiren Saikia, Head constable J.K. Nath, UBC 449 S.Das, UBC 1083 S. Sahoo and 11 

AP Bn party went to the place of occurrence and saw the dead body lying under the 

bridge of Kamarbasti. He also saw a huge gathering at the place of occurrence. On 

consultation of superior officer, immediately he sent the dead body to KCH, Tezpur for 

inquest and post mortem examination to prevent the law and situation order. Due to 

suspect by the gathering of the public, accused persons namely, Digambar Bakti, Dhiren 

Bakta, Tani Gowala and Dimbu Mudi were detained by him and they confessed their guilt 

before him. Next day i.e. on 05-07-2015 one Sanaton Gosai filed an ejahar before 

Salonibari Police Out Post regarding the death of his son Saru Gosai and mentioned the 

name of the accused persons in the FIR. The complainant put his thumb impression in the 

ejahar. On receipt the same, he has also made a GD Entry No. 190 dated 05-07-2015 and 

forwarded the same to register a case to Tezpur PS. O/C of Tezpur PS registered a case 

being Tezpur PS case NO. 809/15 u/s 302/34 of the IPC and endorsed me to investigate 

the case. Ext. 3 is the FIR, Ext. 3(1) is his signature and Ext. 3(2) is the signature of O/C 

Tezpur PS Sri Horin Deka. During investigation, he has visited the place of occurrence and 

prepared sketch map. Ext. 4 is the sketch map and Ext. 4(1) is his signature. He has also 

recorded the statements of the witnesses at the police Out Post. He has also arrested the 
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accused persons Digambar Bakti, Dhiren Bakta, Tani Gowala and Dimbu Modi and 

forwarded them to the court. During investigation, he also collected inquest report and 

post mortem report. After completion of usual investigation, he filed chargesheet against 

the accused persons namely Digambar Bakti, Dhiren Bakta, Tani Gowala and Dimbu Mudi 

u/s 302/34 of the IPC. Ext. 5 is the chargesheet and Ext. 5(1) is his signature.  

   He has recorded the statement of Sri Bikram Tanti who stated before him that 

“on 02-07-2015 Saru Gosai was missing from their house. Their father and other family 

members came to their house in search of him. Even if vigorous search said boy could not 

be found out. He came to know that on the day of incident the said boy had his meal in 

the house of Digambar. In the evening a quarrel took place then he was missing. Then on 

04-07-2015 his dead body was recovered under the bridge”. Ext. 6 is the said Case diary 

of Tezpur PS Case No. 809/15 and Ext. 6(1) is the relevant portion of statement of 

witness Bikram Tanti and Ext. 6(2) is his signature.  

 Witness Poonam Mudi who stated before him that on the day of incident i.e. on 

02-07-2015 he went out for mason work along with some of the villagers and reached 

home at about 11 O’clock at night. He saw Saru Gosai slep in the gumti shop of Digambar 

Bakti while he arrived at his house he came to know from his father that saru Gosai had 

visited their house and after a quarrel his younger brother assaulted him and Saru by 

means of a bamboo lathi and driven them out. In the next day Saru Gosai was missing. 

Then he came to know that his deadbody was recovered under a bridge. Ext. 6(3) is the 

relevant statement of Poonam Mudi and Ext. 6(4) is his signature.  

16.    PW 8 Sri P.K. Dutta, learned Executive Magistrate who conducted inquest upon the 

deadbody, stated that on 05-07-2015 he was working as Executive Magistrate, Tezpur 

and on that day in reference to GD Entry No. 107 dated 04-07-2017 of Salonibari Out Post 

as per order of learned Additional District Magistrate, Sonitpur, Tezpur he has conducted 

inquest on the deadbody of Saru Gosai, aged about 50 years, S/O Sanatan Gosai, village 

Halleswar Mouza PS Tezpur in presence of witnesses, namely Badal Gosai, Birsa Bage and 

Diesel Bagti. During inquest he examined the deadbody of the deceased thoroughly and 

found  as follows :    

 He has seen visible injury marks on head (back and front).   

Opinion: Apparent cause of death to be ascertained only after getting report of 

post mortem examination.  
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Ext. 1 is the inquest report and Ext. 1(2) is his signature.   

 In cross-examination he admitted that Ext. 1 was prepared by him after 

examination of the deceased.   

17. These much is the evidence of the prosecution.  

18. Defence plea is total denial while their statements are recorded u/s 313 Cr.P.C. 

19. To buttress the evidence, the accused adduced no any defence witness.  

20. Learned counsel for the accused has submitted that the prosecution has failed to 

prove the case beyond any reasonable doubt against the accused persons. Firstly, there 

is no any direct or indirect evidence against the accused. Secondly, there is no any 

circumstance not to speak of chain of circumstance to infer any of the accused in killing of 

the deceased.   Thirdly, PW 1 Sanatan Gosai, the informant is not an eye witness to the 

occurrence. Besides, though FIR bears the name of the accused but PW 1 admitted in 

cross-examination that the ejahar was written by police and police mentioned the names 

of the accused persons in the ejahar. Fourthly, W 4 Bikram Tanti and PW 5 Poonam 

Mudi, who are declared hostile. The hostile portion of evidence no way corroborated with 

the other evidence. Therefore, their evidence cannot be used by prosecution in convicting 

any of the accused. Fifthly, PW 3 stated in examination-in-chief that on the day of 

incident, it was Thrusday. On that day in the morning, while she was at home, her son 

Saru Gosai was called by accused Digambar for manual work and Digambar took him.On 

that day before that Tani came and called her son to Digambar’s house for manual work 

but she rebuked him. But the said statement is quite contradictory as PW 3 Putulmoni 

Gosai never stated to before the I.O. Hence, that statement cannot be relied on. Sixthly, 

the witness Bikram Tanti (PW 4) and Sri Poonam Mudi (PW 5) stated before the I.O. 

which are alleged as last scene theory but in fact they have turned hostile. The aforesaid 

witnesses nowhere stated in the court about the said statement. Besides, that statements 

are no way corroborated with the statement of any other witnesses. Under such 

circumstances, their aforesaid statements cannot be used by prosecution to convict any of 

the accused in the offence. Seventhly, PW 1, informant himself admitted that he has not 

seen the incident but on suspect he filed the case. He has not even personal knowledge 

about the incident. Eighthly, the statement as stated by PW 1 and PW 2 that his wife 

and mother Putulmoni informed them that Saru Gosai was called by accused Digambar for 

manual work but no such statements mde by said witnesses before the I.O. at the time of 
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recording their statements. They made such statement for the first time in the court, 

therefore, such statements are contradictory and as such cannot be relied on.    

21.  On the other hand, learned Public Prosecutor, Sonitpur, Tezpur has submitted that 

the prosecution has ably proved the case beyond any reasonable doubt, as such, accused 

persons are required to be convicted.    

22. Keeping in mind the rival submissions advanced by learned counsel for both the 

parties, I am going to dispose of the case as follows. 

23. A close scrutiny of the record, it appears that out of 8 numbers of  prosecution 

witnesses recorded by prosecution, five numbers of witnesses are non official and three 

are official witnesses i.e. the doctor who conducted the post mortem examination, the 

Investigating officer and the learned Magistrate who conducted inquest upon the 

deadbody. Among five numbers of non official witnesses PW 4 Bikram Tanti and PW 5 

Ponam Mudi had turned hostile. Then there remain only three witnesses. None of the said 

witnesses are eye witness to the occurrence.  

24. First, we discuss the evidence tendered by non official witnesses who did not turn 

hostile.  

  PW 1 Sanatan Gosai, the informant of this case, stated that the incident took place 

about two years ago. On the day of incident, his son Saru Gosai was called by accused 

Digambar for manual work. At that time his wife Putul moni Gasai was in his house. On 

that day his son did not return back. As his son did not came back all of their family 

members searched his son but could not find him on that day. After three days, one 

Saturday, they came to know from some persons (did not know their names) informed 

him that a dead body was found under the Gabhoru Bridge and from the dead body foul 

smell emitted. Accordingly, in the evening he along with the family members went to the 

said bridge and saw the deadbody of his son. Then he filed the ejahar where he put his 

thumb impression. But the statement i.e. “my wife Putulmoni informed me that my son 

Saru Gosai was called by accused Digambar for manual work”  which is stated today did 

not state before the I.O. at the time of recording his statement u/s 161 Cr.P.C. That is 

why that statement is contradictory and hence cannot be relied on. Besides that he being 

the informant admitted that though he mentioned the names of the accused persons in 

the ejahar that was because police mentioned the names of the accused persons in the 
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ejahar but he has no any doubt about that. He simply filed the ejahar on suspect 

therefore, the informant no way support the prosecution case.  

 Next come to the evidence of PW 2 Sri Badal Gosai, one of the son of the 

informant, stated that the incident took place about two years ago. On the day of 

incident, his mother told him that his younger brother Saru Gosai was called by accused 

Digambar for manual work. On that day at night a quarrel took place in between all the 

aforesaid accused persons namely, Tani Gowala, Digambar Bakti,  Dembu Mundi and his 

younger brother in the house of Digambar Bakti. On that day, his younger brother did not 

return back to their home. They all the family member searched for him but could not find 

him for two days. On the third day, after his missing, police informed them that a 

deadbody was found under the Gabhoru Bridge and from the dead body foul smell 

emitted. But the said statement i.e. he has stated to police that “his mother told him that 

his younger brother Saru Gosai was called by accused Digambar for manual work” did not 

state to police while his statement was recorded by police u/s 161 Cr.P.C. Therefore, the 

evidence as to information given by his mother that accused Digambar called the 

deceased for manual work cannot be relied on since that is a vital contradiction.  

 The third witness is PW 4 Smt. Putul Moni Gosai who is the mother of the victim, 

stated that on the day of incident, it was Thursday. On that day in the morning while she 

was at home her son Saru Gosai was called by accused Digambar for manual work and 

Digambar took him. On that day before that Tani came and called her son to Digambar’s 

house for manual work but she rebuked him. On the relevant day as her son did not 

return to house in the evening they all were worried and she along with her family 

members and villagers searched him but could not find him. They went to the house of 

the Digambar but Digambar said that he did not know whereabouts of her son. On 

Saturday, while they were searching her son somebody has told them that a deadbody 

was found under the Gabhoru Bridge, from the deadbody foul smell emitted. Accordingly, 

in the evening at about 5/6 p.m., she along with her husband and family members went 

to the said bridge and saw the dead body of her son. She also noticed injury marks on his 

face, lips etc. But in cross-examination, she admitted that they have informed the police 

station after recovery of the deadbody of their son. When Digambar called her son, she 

herself, and her two daughters were in the house. At the relevant time Saru Gosai was 

not at home. At night her son Saru Gosai returned to their house but after some time he 
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again left the house. Therefore, even if Saru Gosai (deceased) was called by Digambar in 

the morning time but he has returned to home but after some time he again left the 

house. Besides that, the statement that “It was Thursday. On that day in the morning 

while I was at home my son Saru Gosai was called by accused Digambar for manual work 

and Digambar took him. On that day before that Tani came and called my son to 

Digambar’s house for manual work but I rebuked him” was not made before the I.O. 

while her statement was recorded u/s 161 Cr.P.C, therefore, this is a vital contradiction 

and as such cannot be relied on. 

 The aforesaid statements made by PW 1, PW 2 and PW 3 that Saru Gosai was 

called by Giogambar for manual work” are very vital evidence, if taken consideration but 

PW 1, PW 2 and PW 3, all were made such statement only or the first time in the court. 

They did not state before the I.O. while their statements are recorded u/s 161 Cr.P.C. 

Therefore, in fact PW 1, PW 2 and PW 3 stated nothing against any of the accused as to 

calling of the deceased on the day of incident by the accused Digambar.  

25. It has already stated that PW 4 Bikram Tanti and PW 5 Poonam Mudi were 

declared hostile. Now, the question how far the statement of aforesaid hostile witnesses 

can be relied to convict the accused persons.    

26.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 SCC 291, 

where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the request of the 

prosecution counsel and he was allowed to cross-examine the witnesses, no doubt 

furnishes no justification for rejecting en block the evidence of the witnesses. But the 

court has at least to be aware that prima facie, a witness who makes different 

statements at different times, has no regard for truth. His evidence has to be read and 

considered as a whole with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High Court has accepted 

the testimony of the hostile witnesses as gospel truth for throwing overboard the 

prosecution case which had been fully established by the testimony of several eye 

witnesses, which was unimpeachable character. The approach of the High Court in 

dealing with the case, to say the least, is wholly fallacious.”  
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27. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, reported in 2004 

(Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission to put cross-question to 

a witness called by him, the court used to grant it. Here if the public prosecutor had 

sought permission at the end of the chief examination itself, the trial court would have 

no good reason for declining the permission sought for. But the Public Prosecutor is not 

do so at that stage. Be that as it may, if the Public Prosecutor is not prepared to own the 

testimony of the witness examined by him, he can give expression of it in different 

forms. One of such forms is the one envisaged in S. 154 of the Evidence Act. They very 

fact that he sought permission of the court soon after the end of the cross-examination, 

was enough to indicate his resolve not to own all what the witness said in his evidence. 

It is again open to the Public Prosecutor to tell the court during final consideration that 

he is not inclined to own the evidence of any particular witness in spite of the fact the 

said witness was examined on his side. When such option is available to a public 

prosecutor, it is not a useful exercise for the Supreme Court to consider whether the 

witness shall again be called back for the purpose of putting cross-question to him.”    

28.  Coming to the present case, it appears from the statement of PW 4 and PW 5 that 

they have no way supported the prosecution case. They have intentionally suppressed the 

material facts, if they really stated the aforesaid statements before the Investigating 

Officer at the time of investigation. Whatever, it may be the statement made before the 

court is an evidence, the statement made before the I.O. at the time of investigation i.e. 

the statement u/s 161 Cr.P.C. cannot be stated to be a evidence to take consideration in 

a criminal case.  

29.  It has been held in Bhagaban Singh Vs. State of Hariyana, reported in 1976 

SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile witness if 

corroborated by other reliable evidence.” 

30.     Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. State of Gujram, 

reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 2001 Cr.L.R (SC) 111 that – 

 “Evidence of hostile witness also can be relied upon to the extent to which it supports 

the prosecution version. Evidence of such witness cannot be treated as washed off the 

record. It remains admissible in the trial and there is no legal bar to base his conviction 

upon his testimony if corroborated by other reliable evidence. 

 The prosecution version gets further corroboration from discovery of Muddamal knife 

containing human blood group “A”. Further, the bush-shirt and baniyan which were put 
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on by the accused at the time of incident were having extensive blood stains which were 

also found containing human blood group “A”. 

 Accused was having injury on the thigh as per the evidence of the Doctor. As per the 

medical evidence, the injuries caused to the accused mere minor and that because of 

such injuries, there would not be extensive blood-stains on the bush-shirt and baniyan 

put on by the accused.“  

 

31. In Hanu Baistav Vs, State of Assam reported in 2013 Crl.L.J. 286 (Gau), 

the sole eye witness to the incident who happened to be the wife of the deceased, had 

stated in her statement recorded u/s 161 CrP.C. during investigation that her husband 

had been killed by his brother, but she resiled from her statement and was declared 

hostile. Therefore, the said previous statement, in absence of any admission by wife that 

the same was true could not and ought not to be treated as substantive evidence. it can 

be used only for contradiction and not for corroboration of evidence given by the wife, so 

the trial court was held at error in relying upon the previous statement of wife allegedly 

made to the I.O. for the purpose of basing conviction of appellant on the charge of 

murder, so, the accused was acquitted.  

32. Here in the present case, it appears that PW 4 Sri Bikram Tanti and PW 5 Sri 

Poonam Mudi have intentionally suppressed the material facts in court, if they really 

stated the aforesaid statement before the I.O. at the time of recording their statements 

u/s 161 Cr.P.C., but they resiled from their earlier statements and they were declared 

hostile. Therefore, the said previous statements, in absence of any admission by them, 

that the same was true could not and ought not to be treated as substantive evidence. 

So, that statement cannot be used for the purpose of basing conviction of the accused on 

the charge of murder. Besides that, their hostile portions of statements are no way 

corroborated the evidence of any other witnesses. Therefore, the evidence of PW 4 and 

PW 5 cannot be used to convict any of the accused in the instant case.   

33. “The onus of proving the facts essential to the establishment of the charge against 

an accused lies upon the prosecution, and the evidence must be such as to exclude every 

reasonable doubt about the guilt of the accused. An accused cannot be convicted of an 

offence on the basis of conjectures or suspicion. Since reasonable doubt arisen in my 

mind, after taking into consideration, the entire material before it regarding the complicity 

of the accused, so benefit of doubt given to the accused.” 
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34.  In view of the aforesaid discussion, I am bound to hold that the prosecution has 

failed to prove the charge leveled against any of the accused beyond any reasonable 

doubt. As such, the accused persons are entitled to get the benefit of doubt. Hence, 

accused Dimbu Mundi, Digambar Bakti and Jani @ Tani Gowala are acquitted and set 

them at liberty forthwith.  

35.  The liabilities of the bailors are hereby discharged.  

36. Send back the GR Case record being No.1654/15 to the learned committal court 

along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 31st day of October, 2017.       

 

 

 

                                                                 (A.K. Borah) 
                                 Sessions Judge, 
                                Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 

     (A.K. Borah) 
Sessions Judge, 

                               Sonitpur, Tezpur.                                                              
 

 Typed by me.    

 

(R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Sanaton Gosai   
  P.W.2  -  Sri Badal Gosai 
  P.W. 3 -  Smt. Putul moni Gosai 
  P.W. 4 -  Sri Bikram Tanti 
  P.W. 5 -  Sri Poonam Mudi 

  P.W. 6 -  Dr. Sanjay Roy, M.O. 
P.W. 7 -  Omar Faruk,I.O. 
P.W. 8 -   Sri K. Dutta, Executive Magistrate. 
 

Prosecution  Exhibit 
 

  Ext.1   - Inquest report. 
  Ext.2    - Post mortem report. 
  Ext.3  -  FIR 
  Ext.4   - Sketch map 
  Ext.5  - Chargesheet  
  Ext.6  - Case diary of Tezpur PS case No. 809/15   
    
 

 
     
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     
 


